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Current Lopics. 


E are indebted to Attorney L. H. Blev- 
ins, of New Braunfels, Tex., for call- 


| ing attention to and furnishing some valuable 


suggestions with reference to the case of 
Landa v. Lattin Bros., recently decided in the 
Texas Court of Civil Appeals, and reported 
in 46 S. W. Rep. 48-53. This case was ap- 
pealed from Comal county and has excited 
great interest with the bench and bar of that 
part of the country, both before and since 
the decision in the upper court. The de- 
cision is regarded as one of the most import- 
ant in commercial law 
rendered in recent years. 
order bill of lading case. 


which has been 
It is a shipper’s 
A shipper loaded 
two cars with wheat, obtained shipper’s order 
bills of lading, drew drafts against the ship- 
ment in favor of a bank, indorsed the bills of 
lading to the bank, and received the money 
from the bank. The cars were sealed, and 
the ultimate purchaser had to pay the drafts 
before he could inspect the wheat. After 
paying for the wheat and opening the cars 
the wheat was found to be musty. The pur- 
chaser brought suit against both the shipper 
and the bank. The bank claimed that it was 
not liable to the purchaser for the musty con- 
dition of the wheat. All of the adjudicated 
cases seem to be unanimous that, by reason 
of indorsement and transfer of the bill of lad- 
ing and the payment of the money, the bank 
became the owner of the wheat. The adjudi- 
cated cases are where the bank claims the 


Vor. 58 — No. 3. 





property as against some other person, and 
none of them are where it is sought to hold 
the bank on account of the lack of quantity 
or quality of the property. Columbia Nat. 
3ank v. White (65 Mo. App. 677) is the only 
one that bears a real analogy, and while the 
principle seems to be the same, the cases are 
by no means parallel. It seems that if the 
bank became the owner of the property, and 
required the ultimate purchaser to pay for 
the property without giving him any oppor- 
tunity for inspection, the bank is responsible 
for quality and quantity of shipment, and 
that the bank will have to look to the shipper 
from whom it received the cargo for reim- 
bursement. This was the decision of the 
Appellate Court of Texas. The courts also 
unanimously hold that by reason of the 
transfer and indorsement of the bill of lading 
and the payment of the money the banks ac- 
quire all the rights that the shipper had in 
the goods. This being true, it would seem 
to follow that the bank also assumes the obli- 
gations of the shipper as far as the goods 
are concerned. It is difficult to see how a 
bank -could acquire all the shipper’s rights 
and none of his obligations; such a rule of 
law would too often work an injustice to the 
third persons. Mr. Blevins says of the de- 
cision: “ The ultimate effect of this decision, 
if the other courts of the country follow it, 
will be to make the bank responsible for the 
quantity and quality of the goods when it 
buys bills of lading, and if they turn out to 
be short or defective the bank will have to 
reimburse the purchaser, and will itself have 
to look to the person from whom it received 
the bill of lading for reimbursement. Such a 
rule will make it necessary for banks to look 
after their security when advancing money 
on bills of lading, the same as when making 
loans. Before making an advancement on a 
bill of lading a bank will have to deal with 
known responsible persons, and if the person 
is unknown or not responsible, it will have 
to investigate the title and quantity and the 
quality of the goods. I do not consider this 
a hardship on banks, nor do I think it un- 
reasonable. I think such a rule is far prefer- 
able to a rule by which banks may, with im- 
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punity, set afloat any bills of lading which 
represent goods without title, lacking in 
quantity and bad in quality. It will be some- 
what like a bill of exchange; that is, each 
person who handles becomes a sort of guar- 
antor to whom he transfers the same. Ili a 
person takes a bill of lading from a respon- 
sible person he is safe, as he can always fall 
back on him in case there is something 
wrong with the shipment, and the original 
shipper will ultimately have to make it 
good.” 


Chicago appears to have reached a realiz- 
ing sense of the necessity as well as the diffi- 
culty of preventing unauthorized persons 
from engaging in the practice of the law in 
that city. Recently the committee on Griev- 
ances of the Chicago Bar Association caused 
a bill to be filed against B. A. L. Thon:son, 
alleging that he has never been admitted to 
the bar, and to enjoin him from practicing as 
an attorney unless he gets admitted We 
learn from the Chicago Legal News that 
State’s considering 
whether a person who receives fees as an at- 
torney, when not admitted to practice, is not 
liable criminally for obtaining money under 
false pretenses. There would seem to be lit- 
tle doubt about the soundness of this propo- 
sition ; at all events, it is to be hoped that a 
test case will be made without delay. Doubt- 
less the profession in every State of the 
Union is afflicted to a greater or less degree 
in the same way that Chicago appears to be, 
and equally energetic efforts should be made 
everywhere to weed out the unauthorized 
practitioners, the coyotes and jackals of the 
law, who not only prey upon the unwary, but 
do much to bring the noble profession into 
disrepute. New York has, through the pas- 
sage of a registration law, which will go into 
effect on the 1st day of September next, 
sought a solution of the problem, the results 
of which will be watched with more than or- 
dinary interest by the profession in all parts 
of the United States. 


Attorney Deneen is 


Corporation Counsel John A. Delehanty, 
of Albany, N. Y., has given a verbal opinion 





to the comptroller and other city officials of 
Albany, holding that it will not be necessary 
for them to attach government revenue 
stamps to checks drawn against the funds in 
the city treasury. Mr. Delehanty, after care- 
ful consideration of the question, which is un- 
doubtedly one of much difficulty, has reached 
the conclusion that the Federal government 
cannot levy taxes against money raised by 
taxation. In his view the theory of govern- 
ment is that the different States are integral 
parts of the Federal government, organized 
under their own constitution and laws, for } 
the purpose of relieving the general govern- 
ment from the burden of government. This 
theory is recognized in the revenue laws, and 
there is no dispute as to the fact that the 
different States are exempt from the internal 
revenue tax. In like manner the cities are 
organized to relieve the State from the bur- 
den of government, and bear the same re- 
lation to the general government as the f 
States. 
tax is assessed for city purposes, the city 
governments thus relieving the State govern- 
ment of the burden of providing means for 
their support. Mr. Delehanty argues that in 
the event of the dispensing officer of the city 
government being obliged to attach rev- 
enue stamps to checks issued by him, the 
city would be paying a tax upon the money 
raised by taxation primarily for the support 
of the city, but in reality for the benefit of 
the State and Federal governments. To thus 
assess a tax upon money raised by taxation 
for the support of the government, Mr. Dele- 
hanty is convinced, would be unconstitu- 
tional, and he cites as in point the decision 
of the Supreme Court of the United States, 
rendered in 1874, in the case of the United 
States v. The Baltimore & Ohio Railroad 
Company. The question is one of consider- 
able importance, involving in the aggregate 
many thousands of dollars in revenue to the 
Federal government, and now that it has 


been raised will no doubt be speedily adjudi- 
cated. 


In every municipality the greatest 


It has just been judicially decided that ice 
is not a necessity in the administration of 
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justice. The Superior Court, in Commercial 
Ice Co. v. City of Philadelphia, decided that 
ice for cooling water in the offices of the 
register of wills and clerk of the Orphans’ 
Court in Philadelphia is not one of the 
“things necessary for the proper furnishing 
of the offices of the register of wills and the 
rooms of the Orphans’ Court,” for which, 
under the act of April 25, 1889, P. L. 52, the 
city of Philadelphia would be liable. ‘ To 
reverse the action of the court below,” says 
the Superior Court, “ would require us to 
determine judicially that the providing of ice 
is necessary for such furnishing. 
are not prepared to do. We construe the 
language of the act to cover only those 
things which, if absent, would obstruct or 
prevent the proper conduct of business of 
the offices of the register of wills and of the 
said courts. While the use of ice may have 
come to be so prevalent as to make it to 
many people more than a luxury, we cannot 
hold that it is necessary to a proper furnish- 
ing of a public office or court-room.” Good 
judges will doubtless disagree on the point 
herein decided. 


This we 


Circumstances in which the 
lack of ice would obstruct or prevent the 
proper conduct of business in the aforesaid 
courts can be easily imagined, as, for in- 
stance, where an attache has succumbed to 
the torrid climate of Philadelphia in July. 
Water being a prime necessity, it would fol- 
low that it ought to be furnished in palatable 
condition. However, the doctors may dif- 
fer, just as they probably would as to 
whether sugar is a necessity in the matutinal 
oatmeal or coffee. 


We have observed, in a recent issue of the 
Chicago Evening Post, an interesting and 
timely article under the title, “ Language of 
the Lawmakers,” the text being the legal 
puzzle known as the Inheritance Tax Law of 
Illinois, which went into effect July 1, 1895. 
The writer says: 

When an uneducated or poorly educated man 
tackles the subject of law he flounders; and the 
statute books are full of instances where men have 
floundered. We send uneducated or poorly edu- 
cated men to our legislature to make our laws, 
and then we pay good salaries to a large number 








of judges to try to find out what under heaven the 
legislators were driving at. Sometimes the judges 
merely disagree, and sometimes they have to give 
the job up entirely. The language of the law, as 
it is written, is a horribly involved and compli- 
cated thing, anyway. Doubtless it was intended 
to be explicit, and in the hands of masters of its 
style it might be explicit now, but unfortunately 
the majority of the men who undertake to use it 
are not masters of it. 
of it. 


They are not even servants 
They are total and utter strangers to it, as 
almost any statute book will prove. If they desire 
to say anything they proceed to put 500 or 600 
words together in a single sentence, many of the 
words utterly superfluous, and then send the puz- 
zle out into the wide, wide world to make litiga- 
tion, worry judges and add to the expense of both 
state and litigants. In is evi- 
dence that the man who wrote a law or some sec- 
tion of a law did not mean anything at all by it. 
He was merely carried away by his own import- 
ance when writing it. 


some cases there 


In other instances he was 
doubtless doing the best he could, but he would 
have been beyond his depth in writing just ordi- 
nary English, and consequently was entirely at 
sea when it came to using legal phraseology. 

Unfortunately, there is a great deal of 
truth in these observations, and their appli- 
cability is a great deal wider than the limits 
of the State of Illinois. The difficulty of cor- 
rectly expressing ideas, without ambiguity or 
doubt, even in the English language, is not 
denied; but that much expense and valuable 
time might be saved with more care and bet- 
ter draftsmen of laws is equally certain. 
When we remember that bills are in the 
great majority of cases drawn up by lawyers, 
the necessity of entrusting such work, than 
which there is, perhaps, none more difficult, 
to the most competent is obvious. More- 
over, the facts stated emphasize the necessity 
of recruiting the legal profession with only 
thoroughly educated men. 


A decision of importance with reference to 
the duty of railway companies operating trol- 
ley cars was rendered by Justice Cullen in 
the New York Supreme Court, Second Ap- 
pellate Division, recently, in the suit of Mary 
Dochterman against the Brooklyn Heights 
Railroad Company. After the jury had given 
a verdict in favor of the plaintiff, the trial 
judge granted defendant’s motion to set 
aside the verdict, and ordered a new trial. 
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The plaintiff, on signalling a car, was beck- 
oned by the motorman to enter it by the 
front platform, the motorman opening the 
gate for that purpose. Before she could sit 
down after entering the car, it started with 
a violent jerk, she said, and she was thrown 
down and injured. Her testimony in that 
respect was corroborated, and expert evi- 
dence was given on her behalf that a trolley 
car could be started without a violent jerk. 
Evidence was given by the motorman and 
the conductor that there was no unusual or 
sudden jerk, and experts testified for the de- 
fendant that it was impossible to start a trol- 
ley car without a marked jar. The order be- 
low has been reversed by the Second Appel- 
late Division. The court holds that if the 
defendant’s claim in respect to the necessity 
of jars and jerks be true, it does not relieve 
it from liability. “It cannot be tolerated,” 
the court says, “ that a carrier may success- 
fully assert that in the ordinary and proper 
management of its road a passenger must 
necessarily and ordinarily risk the safety of 
his body and bones. While the defendant is 
not a guarantor of the safety of its passen- 
gers, still it must find some way of so con- 
ducting its business that its passengers shall 
be reasonably safe and secure. It is the con- 
ductor’s duty to see that a passenger law- 
fully entering the car is in a place of safety 
before giving the signal to the driver to pro- 
ceed. The jury might properly find that it 
was want of even ordinary care to start the 
car until a woman obtained her seat, what- 
ever may be the rule when the passenger is a 
man.” 


oo 


RAotes of Cases. 


Criminal Law — Evidence — Obtaining of — 
Confession. — In Commonwealth v. Goodwin, de- 
cided by the Supreme Court of Pennsylvania, May 
9, 1898, it was held that while it is necessary to 
the admissibility of a confession that it should 
have been voluntarily made, i. ¢., without the ap- 
pliances of hope or fear from persons having au- 
thority, yet it is not necessary that it should have 
been the prisoner's own spontaneous act; a confes- 
sion procured by artifice is not thereby inadmissi- 
ble, unless the artifice used was calculated to 
produce an untrue confession; a letter written by 
the defendant and given by him to an officer to be 





delivered to the person to whom it is addressed, 
and which the officer, instead of delivering, im- 
pounds, is admissible as evidence. 

The defendant, Walter E. Goodwin, was charged 
with the murder of his wife, Effie Goodwin, in 
Mansfield, Tioga county, on September 3, 1897. 
On the trial it appeared that one Gertrude Taylor 
had been arrested at the same time and charged 
with the same offense, and confined in the same 
jail; that the prisoner begged to be allowed to see 
Gertrude Taylor in her cell; that the sheriff as- 
sented, and having placed two deputies within 
hearing of what might take place, the sheriff took 
the prisoner to Miss Taylor’s cell. It was then 
testified by the deputies and by Gertrude Taylor 
that the prisoner told the latter that he had a 
story concocted to clear himself, and that he nar- 
rated the same to her and had her rehearse it. 
The defendant objected to the admission of the 
testimony, and also moved to strike it out. This 
the court refused to do. A letter of the defendant 
containing incriminating matter was offered in 
evidence, and was objected to on the ground that 
it was written by the defendant and given by him 
to the sheriff to be delivered to Gertrude Taylor. 
The objection was overruled. The defendant, 
who was convicted and sentenced, took an appeal, 
the errors assigned being, inter alia, the admission 
of the evidence of the conversation between the 
defendant and Gertrude Taylor. 
in part: 

“In dealing with crime, nicety of method and 
considerations of delicacy must often give way to 
necessity. If the rule were otherwise the testi- 
mony of accomplices and even of detectives would 
seldom be admissible, and crime which works in 
the dark would go unpunished. * * * 


The court said 


The pris- 
oner has no right to object, unless the evidence 
was cajoled or forced from him by inducements 
or threats of those whose authority over him 
would make their promises or threats equivalent 
to duress. There was no such element here. Both 
the interview and the letter were the prisoner's 
voluntary act, on his own initiative, and for his 
own purpose. Neither his hopes nor his fears 
were raised by any act of the sheriff. In Com. v. 
Smith (119 Mass. 305) the prisoner, a girl of 14, 
made a confession to the officers who had her in 
custody. The judge at the trial ruled that ‘ mere 
fear on the part of the defendant did not render 
the confession incompetent, unless induced by 
some improper conduct on the part of the officers,’ 
and this was affirmed, the court saying: ‘ To avoid 
the effect of this confession the hope or fear which 
led the defendant to confess facts unfavorable to 
her must be induced by the threats, promises of 
conduct of the officers.” And in Wharton on Evi- 
dence in Criminal Cases, sec. 644, it is said, citing 
cases: ‘ Nor is it fatal to the admissibility of such 
a letter that it was in answer to a letter meant as 
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a trap.” ‘Though it is necessary to the admissi- 
bility of a confession that it should have been 
voluntarily made, that is, that it should have been 
made without the appliances of hope or fear from 
persons having authority, yet it is not necessary 
that it should have been the prisoner’s own spon- 
taneous act. It will be received though it were 
induced by spiritual exhortations, whether of a 
clergyman or of any other person, or by a solemn 
promise of secrecy even confirmed by an oath, 
* * * or by any deception practiced on the 
prisoner, or false representation made to him for 
that purpose, provided there is no reason to sup- 
pose that the inducement held out was calculated 
to produce any untrue confession, which is the 
main point to be considered.’ 1 Greenleaf on Ev., 
par. 229. ‘A confession procured by artifice is 
not for that reason inadmissible unless the artifice 
used was calculated to produce an untrue confes- 
sion. Am. & Eng. Ency. of Law, tit. Confes- 
sec. 5. The subject was very carefully 
considered in a noted case somewhat analogous to 
the present, Com. v. Hanlon (8 Phila. 423). The 
prisoner there, being charged with murder, was 
put in the same cell with a criminal named Dunn 
for the purpose of obtaining, if possible, evidence 
to convict. At the trial Dunn’s testimony as to 
a confession made by the prisoner was admitted, 
and upon it the latter was convicted and executed. 
The trial was presided over by a judge of great 
experience in criminal cases, the late Judge Lud- 
low, assisted by Judge Brewster, and in the for- 
mer’s opinion refusing a new trial he states that 
the result of their examination of the subject was 
concurred in by their colleagues, the late President 
Judge Allison and Judge Paxson, subsequently 
chief justice of this court. 

“The rule as stated by these authorities is far 
stronger than is required to sustain the present 
case. 

“In regard to the admission of the prisoner's 
letter, we have an authority directly in point in 
Rex v. Derrington (2 C. & P. 418). A prisoner 
gave a letter to a turnkey under promise that it 
should be posted, but the turnkey gave it to the 
prosecutor. Baron Garrow held that it was ad- 
missible, saying the only cases where what a pris- 
oner says or wishes is not evidence are, first, 
“where he is induced to make any confession in 
consequence of the prosecutor, etc., holding out 
any threat or promise to induce him to confess, 
and secondly, where the communication is privi- 
leged as being made to his counsel or attorney.’ 

“ By the well-settled rules, therefore, the evi- 
dence was properly received.” 


sions, 


Judge — Liability for Tort.—In Robertson v. 
Parker, decided by the Supreme Court of Wiscon- 
sin in May, 1898 (75 N. W. R. 423), it was held 





that a judge of a municipal court is liable in tort 
for the commitment and imprisonment of a per- 
son for a crime as to which he had no jurisdiction 
to hear and determine, but only to hold to bail as 
an examining magistrate, only if such erroneously 
assumed jurisdiction was willfully, maliciously or 
corruptly exercised. 

The court said in part: 

“In discussing the question herein involved, 
we extract the following from Mr. Bishop’s Non- 
contract Law (sec. 783): ‘ Most of the cases ex- 
hibit an inclination to be specially severe on 
justices of the peace and other inferior magistrates, 
compelling them, in distinction from the rule as 
to the superior judges, to respond in damages 
whenever their judicial act was without jurisdic- 
tion. But in reason, if judges properly expected 
to be most learned can plead official exemption 
for their blundering in the law, a fortiori those 
from whom less is to be expected, and who re- 
ceive less pay, should not be compelled to respond 
in damages for their mistakes honestly made after 
due carefulness.’ After stating that the better 
authorities appear greatly to limit the strict rule 
of liability, the learned author further 
* Plainly, in reason, if a judicial officer of whatever 
grade should take jurisdiction where he knew he 
had none, or without due care to ascertain the 
law, he should answer in damages to the party 
injured, and so, it is believed, are the authorities; 
and in legal reason, also, this should constitute 
the only exception to the general rule of exemp- 
tion, as to which the grade of the judicial office 
should be deemed We might cite 
many other protests and criticisms by courts and 
text writers condemning the strictness and injus- 
tice of the rule. The current of modern legal 
thought is unquestionably in favor of the proposi- 
tion cited (Thompson v. Jackson [Iowa], 61 N. 
W. 1004). In Austin v. Vrooman (128 N. Y. 229; 
28 N. E. 477), it was held that a justice of the 
peace was not personally liable for erroneously 
deciding that he had jurisdiction to try a defend- 
ant who had tendered bail and demanded a trial 
by jury where the justice had jurisdiction of the 
offense and the defendant, except for such offer 
and demand, if the magistrate acted in good faith. 
In Bell v. McKinney (63 Miss. 187), the defend- 
ant, mayor and ex-officio justice of the peace, fined 
and committed plaintiff to jail for an offense com- 
mitted outside of the corporate limits of the town, 
over which he had no jurisdiction except to bind 
the party over to await the action of the grand 
jury. Held, that he was not liable if he acted in 
good faith. The test in these and many other 
cases that might be cited is whether the magistrate 
acted in good faith. It is true that there are cases 
where the question of good faith is no defense, if 
the magistrate exceeded his jurisdiction. Trues- 


says: 


immaterial.’ 
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dell v. Combs (33 Ohio St. 186), Patzack v. Von 
Gerichten (10 Mo. App. 424) and Vanderpoel v. 
State (34 Ark. 174) are cases holding this rule to 
the limit of strictness. We are content, however, 
to join in the increasing procession of States that 
have adopted and are following the more humane 
and less stringent test of liability in cases of this 


kind.” 


Murder — Evidence. —In State v. Gragg, de- 
cided by the Supreme Court of North Carolina, in 
May, 1808 (30 S. E. R. 306), which was an appeal 
from a trial for homicide, by exploding dynamite 
under a house, causing the death of two persons, 
it appeared that defendant was overseer of a pub- 
lic road and was in possession of dynamite, which 
Dynamite was also 
had and used by other persons in the community. 
Defendant had been employed by the deceased, 
who had dismissed him, and they had quarreled 
about it. He had been unfriendly with one of the 
deceased, having courted a widow who had dis- 
carded him, because, as defendant thought, she 
preferred such deceased as a suitor, and defendant 
had said if she and deceased did marry they 
should never live together in this country; he and 
such deceased had made friends, but he had said 
it was only “from the teeth out;” there were 
some tracks made by an eight or nine shoe on the 
hillside a few hundred yards from the place of the 
homicide, which was the size of shoe defendant 
The day after the homicide the defendant 
It was held (Clark and 
Montgomery, JJ., dissenting) that the evidence 
was insufficient to justify a verdict of guilty. 


he used in making the road. 


wore. 
looked pale and nervous. 


TORT COUNTERCLAIMS IN TORT 
ACTIONS. 


HE statutes of the States where counterclaims 
are allowed 
among other things provide that a counterclaim 
may be based upon “a cause of action arising out 


are essentially similar,’ and 


of the contract or transaction set forth in the com- 
plaint as the foundation of the plaintiff's claim, or 
The 
right to set up a tort counterclaim in a tort action, 


connected with the subject of the action.” 


if it exists at all, is given by this provision of the 
statute. 


I. Does tue Statute Permit Any Tort Coun- 
TERCLAIMS IN TorT AcTIONS? 

The statute is broader than recoupment and set- 
off.2 It was designed to enable the settlement of 
the entire matter in controversy between the par- 
ties in a single action, wherever it is just and 


* Pomeroy’s Code Remedies, sec. 583. 
* More v. Rand, 60 N. Y. 208, 214. 





practicable to do so,* and should be liberally con- 
strued to that end.* There is nothing in the statute 
itself limiting counterclaims to causes of action on 
contract.’ On the contrary, the statute on its face 
gives evidence of a legislative intent to authorize 
counterclaims where the cause of action is not on 
contract. Some meaning should be given, if pos- 
sible, to all of the language of the statute, and if 
the statute only authorized counterclaims where 
the cause of action was on contract, the latter part 
of the paragraph —“ or transaction, or connected 
with the subject of the action’ — would be mean- 
ingless.° Besides, another paragraph of the statute 
expressly refers to counterclaims where the cause 
of action is on contract.’ It was originally doubted 
by the lower courts of New York,’ and a similar 
doubt has been expressed by a few other courts,’ 
whether the statute permitted counterclaims in 
when the cause of action was in tort. 
But it is now pretty well settled, both in New 
York and elsewhere, that a counterclaim is proper 


any case, 


whenever the cause of action stated therein arises 
out of the transaction set forth in the complaint 
as the foundation of the plaintiff's claim, or is con- 
nected with the subject of the action, although 
both forth in the 
plaint and that set forth in the counterclaim are 
in tort.” 


the cause of action set com- 





* Carpenter v. Manhattan Ins. Co., 22 Hun, 40, 
53; s. c., 93 N. Y. 552, 556; Glen Mfg. Co. v. Hall, 
61 N. Y. 226, 237; Pelton v. Powell (Wis.), 71 N. 
W. R. 887. 

*More v. Rand, supra. 

* Pelton v. Powell, supra; Ter Kuile v. Maraland, 
ak. YY. os 

° Xenia, etc., Bank v. Lea, 7 Abb. Pr. 372, 3809. 

*Id., 389-300; Heigel v. Willis, 3 N. Y. S. 497. 

*Askins v. Hearns, 3 Abb. Pr. 184; Schnader- 
beck v. Worth, 8 Abb. Pr. 37; Barhyte v. Hughes, 
33 Barb. 320. 

* Lovejoy v. Robinson, 8 Ind. 399; Hart v. 
Davis, 21 Tex. 411; Smith v. Bates (Tex.), 27 S. 
W. R. 1044. 

” Murphy v. McQuade, 46 N. Y. S. 382; Heigel 
v. Willis, 3 N. Y. S. 497; Carpenter v. Ins. Co., 22 
Hun, 49; s. c., 93 N. Y. 552; Glen Mfg. Co. v. 
Hall, 61 N. Y. 226; Xenia Bank v. Lea, 7 Abb. 
Pr. 372; Chamboret v. Cagney, 41 How. Pr. 125, 
128; How. Pr. 190, 
192; Parsons, 14 N. Y. S. R. 97, 99; 
Grange vy. Gilbert, 44 Hun, 9; Ter Kuile v. Mara- 
land, 31 N. Y. S. 5; Pelton v. Powell (Wis.), 71 
N. W. R. 887; McArthur v. Green Bay & Miss. 
Canal Co., 34 Wis. 139; Gilbert v. Loberg, 86 Wis. 
661; Grignon v. Black (Wis.), 45 N. W. R. 122, 
938; Mogle v. Black, 5 Ohio C. C. 51; s. c., 51 
Ohio St. 582; Slone v. Slone, 2 Metc. (Ky.), 339; 
Walsh v. Hall, 66 N. C. 233; Wilson v. Hughes, 


3rown v. Buckingham, 21 


Green v. 
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II. “Artstnc Out oF THE * * * 


ACTION.” 


TRANS- 


The word “transaction” is given by some 
courts a very limited significance, making it refer 
only to contracts or business transactions in the 
contracts." Its use in juxtaposition 
with the word “contract” is held to sustain the 
that by “transaction” something in the 
nature of contract was intended.” But the later 
and better authorities do not sanction this narrow 


construction.” 


nature of 


view 


The use, in connection with the word “ trans- 
action,” in the statute of the phrases, “ arising out 
oi’ and * set forth in the complaint as the founda- 
tion of the plaintiff's claim,” has led some courts 
to, in effect, limit the 
those facts that constitute the wrong complained 
of by the plaintiff, and 


“transaction” to simply 


set forth in 
the complaint as constituting his right of action.” 


which are 
sut obviously this construction, if correct, would 
make a counterclaim impossible in any case, be- 
cause it is impossible that a cause of action could 
accrue to the defendant out of an injury inflicted 
by him upon the plaintiff." The apparent con- 





o4 N. C. 182; Bitting v. Thaxton, 72 N. C. 541; 


Pac. Ex. Co. v. Maliu, 132 U. S. 531, 537 (Tex.); 
Stillwell v. Duncan (Ky.), 44 S. W. R. 357; Whit- 
lock v. Redford, 82 Ky. 391; Tinsley v. Tinsley, 15 
B. Mont. (Ky.) 454. 

“Lake Shore Ry. v. Van Auken (Ind.), 27 N. 
FE. R. 119, 120; Lowenburg v. Rosenthal (Or.), 22 
Pac. Rep. 601, 603; Simkins v. Ry. Co., 20 S. C. 
258; Barhyte v. Hughes, 33 Barb. 320; Schnader- 
beck v. Worth, 8 Abb. Pr. 37. (Contra later N. Y. 
In Lake Shore Ry. Co. v. Van 
Auken, supra, the court says: “ The word ‘trans- 
action’ found in sec. 351 of the Code in our opin- 


cases in note 10.) 


ion is not used as a synonym for ‘ occurrence’ or 


‘accident.’ The word ‘transaction,’ as ordinarily 
employed, is understood to mean the doing or 
periorming of some matter of business between 
two or more persons.” 

“ Lowenburg v. Rosenthal, supra. 

Powell (Wis.), 71 N. W. R. 887, 
and other cases in note 10. 

“ Schnaderbeck v. Worth, 8 Abb. Pr. 37; Sim- 
kins v. Ry. Co., 20 S. C. 258. 

* Ritchie v. Hayward, 71 Mo. 560, 562, where the 
court concludes that the term “ transaction” must 
be held to include “all the facts and circum- 
stances out of which the injury complained of by 
him arose.” 


Pelton vy. 


If counterclaims were proper only 
when the facts constituting the defendant’s cause 
of action were identical in all their particulars with 
the facts alleged by the plaintiff as giving his 
cause of action, the defendant could go to trial and 
recover on the complaint itself. The legislature 
intended no such absurdity. Xenia Bank v. Lea, 
7 Abb. Pr. 372, 301. 





fusion on the point seems to have arisen from the 
failure to distinguish the evidential or accessory 
facts set forth by plaintiff and defendant in sup- 
port of their respective causes of action, from the 
transaction out of which both causes of action 
may have arisen.” Some evidential or accessory 
facts enter into the plaintiff's cause of action that 
do not enter into the defendant’s cause of action, 
and vice versa. But from the nature of the subject 
this must always be so.” 


III. ‘ THe Supyect oF THE ACTION.” 


“ 


This has been construed to mean 
principal primary right to enforce or maintain 
which the action is brought,” or “the subject- 
matter in dispute; or, to be more explicit, the 
facts constituting the cause of action,” or “ the 
swbhject of the action is either property (as illus- 
trated by a real action) or a violated right.” ” 


the plaintiff's 


* Ritchie v. Hayward, 71 Mo. 560, 562. In 
Xenia Bank v. Lea, 7 Abb. Pr. 372, 391, the court, 
by Woodruff, J., said: ‘‘ The difference between 
the parties consists, not in the denial by the de- 
fendants that the transaction relied on by the 
plaintiffs took place, but both admit, and in fact 
assert,-that it occurred. One of the parties con- 
nects with it certain particulars which, if estab- 
lished, establish the plaintiffs’ right to recover the 
bills or their value. The other connects with the 
transaction certain other particulars which, if es- 
tablished, not refute plaintiffs’ claim, but 
establish the defendants’ right to recover from the 
plaintiffs the amount of the bills. The parties dif- 
fer about the accessory facts only; and when, upon 
the trial, the very truth of the matter is ascertained, 
the actual transaction (which the plaintiffs set 
forth as the foundation of their clatm, and which 
the defendants set forth as that out of which their 
claim 


only 


arises) will be developed, and one or the 
be by reason of that trans- 
transaction is, then, single 
either a just foundation of 
entitles defendants to what 
they claim from plaintiffs.” 

This conforms with the more liberal interpreta- 
tion of the meaning of the word “ transaction,” 
viz.: “* That combination of acts and events, cir- 
cumstances and defaults, which, viewed in one 
aspect, results in the plaintiff's right of action, and 
viewed in another aspect, results in the defendant’s 
right of action.”” Pomeroy’s Code Remedies, sec. 
774- 

™ Xenia Bank v. Lea, 7 Abb. Pr. 372, 392; Pom- 
eroy’s Remedies, sec. 774. 

** Pomeroy’s Code Remedies, sec. 775. 

* CGhamboret v. Cagney, 41 How. Pr. 125, 130; 
Lehmair v. Griswold, 8 J. & S. 100; Hall v. Wer- 
ney, 46 N. Y. S. 33, 35. 

»” Glen Mfg. Co. v. Hall, 61 N. Y. 226, 236. 


other will be seen to 
The 


and entire; and it is 


action entitled. 


plaintiffs’ claim or it 
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The connection may be slight or intimate, remote 
or near." The counterclaim must have such a re- 
lation to, and connection with, the subject of the 
action that it will be just and equitable that the 
controversy between the parties as to the matters 
alleged in the complaint and in the counterclaim 
should be settled in one litigation.” In any event 
the counterclaim must tend to impair, affect or 
qualify the plaintiff's right to relief.” 


IV. Tort CounTERCLAIMS THAT ARE PERMITTED. 


Causes of action in tort, where the tort is one 
arising out of a business or commercial transac- 
t'on, such as fraud or false representation, could 
ke recouped at common law, and may, in a 
proper case, be the subject of counterclaim under 
the statute.” But tort counterclaims have also 
been allowed in a large number of cases where the 
tort did not arise out of a business or commercial 
transaction. Thus, in a suit to enjoin the use of a 
trade-mark, a counterclaim alleging ownership 
thereof and praying for an injunction to restrain 
plaintiff from using it was held to state a cause of 
action “ connected with the subject of the action,” 
namely, the violated right to the name as a trade- 
mark.” Defendant, a first mortgagee, when sued 
by the second mortgagee for the conversion of 
timber, may set up, by way of counterclaim, his 
right to the timber under the mortgage, and de- 
mand damages for waste thereof by plaintiff, swch 
cause of action being connected with the subject 
of the action.” A tenant, when sued by the land- 
lord for waste, may set up, by way of counter- 
claim, a demand for damages for the conversion 
by plaintiff of property left upon the premises. 
The cause of action set forth in the counterclaim 
is held to be connected with the swbject of the 





* Carpenter v. Manhattan Life Ins. Co., 93 N. 
Y. 552, 556. 

“TId.; Ter Kuile v. Maraland, 31 N. Y. S. 5. 

* Mattoon v. Baker, 24 How. Pr. 329; Nat. Ins. 
Co. v. McKay, 21 N. Y. 191; Pattison v. Richards, 
22 Barb. 143; Schenectady v. Furman, 39 N. Y. S. 
R. 975; Dietrich v. Koch, 35 Wis. 618; Hufmann 
v. Swarts, 55 Wis. 173. The N. Y. Code of Civil 
Procedure, sec. 501, has been amended by adding 
the words “ must tend, in some way, to diminish 
or defeat the plaintiff's recovery.” 

* Chandler v. Child (Mich.), 3 N. W. R. 297; 
Carey v. Guillow, 105 Mass. 18. 

* Walsh v. Hall, 66 N. C. 233; Xenia Bank v. 
Lea, 7 Abb. Pr. 372; Chamboret v. Cagnet, 41 
How. Pr. 125, 130; Wilson v. Hughes, 94 N. C. 
182. 

* Glen Mfg. Co. v. Hall, 61 N. Y. 226, 236; see 
Keller v. Goodrich, etc., Co., 117 Ind. 556. 

* Carpenter v. Ins. Co., 93 N. Y. 552. 





action.” In an action for trespass quare clausum 
fregit, based on mere possession, defendant’s coun- 
terclaim sets forth a cause of action connected 
with the subject of the action, when it alleges 
that defendant is the lawful owner of the land, 
and demands damages for injury thereto by plain- 
tiff during his possession.” In an action to re- 
cover possession of personal property, defendant 
may allege title thereto by purchase, and demand 
damages for plaintiff's false representations in 
making the sale.” In an action for diverting 
water from plaintiff's mill, defendant may allege 
that he has a right to said water, and that plain- 
tiff has withheld the same to his injury.” 

A defendant, when sued for damages occurring 
in a collision of teams on a highway, alleged to 
be due to his negligence, may, after denying any 
such negligence in his answer, set up a counter- 
claim for damages sustained by him in such col- 
lision due to the plaintiff's negligence, the “ trans- 
: * Tihe owner of a 
canal boat, when sued for negligently injuring 
plaintiff's canal, may, after denying negligence in 
his answer, set up, by way of counterclaim, that 
the collision with the side of the canal was caused 
by the plaintiff's negligence in managing the 
canal, that his boat was injured thereby, and de- 
mand damages for the injury, such cause of action 
being connected with the subject of the action.” 

Ta an action for assau't and battery, if the an- 
swer sets up self-defense and that the plaintiff was 
the eggressor and mate the assault, these facts 
may be further set up, by way of counterclaim, 
and as a ground for affirmative relief against the 
plaintiff.“ It has even been held that, in an action 


action” being the collision. 





* Gilbert v. Loberg, 86 Wis. 661. 
* Stillwell v. Duncan (Ky.), 44 S. W. R. 357. 
And see Whitlock v. Redford, 82 Ky. 391; Grig- 


‘non v. Black (Wis.), 45 N. W. R. 122, 938. 


* Wilson v. Hughes, 94 N. C. 182, 186; Walsh 
v. Hall, 66 N. C. 233. 

* Grange v. Gilbert, 44 Hun, 9. 

* Heigel v. Willis, 3 N. Y. S. 497. 

® McArthur v. Green Bay & Miss. Canal Co, 
34 Wis. 139. 

* Murphy v. McQuade, 46 N. Y. S. 382 (con- 
nected with the subject of the action, namely, the 
affray); Pelton v. Powell (Wis.), 71 N. W. R. 
887: Slone v. Slone, 2 Metc. (Ky.) 339. The 
earlier New York cases of Barhyte v. Hughes, 33 
Barb. 320, and Schnaderbeck v. Worth, 8 Abb. 
Pr. 37, held that a counterclaim for assault and 
battery was not permissible in an action for as- 
sault and battery. Both of these cases were de- 
cided on the ground that the statute did not 
admit of tort counterclaims at all, or at least only 
when the tort was one arising out of a business 
or commercial transaction, which proposition 
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for assault and battery, defendant may set up as| Thus a slander cannot be set up as a counter- 


a counterclaim, the slander by plaintiff that gave | 


rise to the assault, the two events being practi- 
cally simultaneous.” But this case goes further 
than any other in construing liberally the word 
“transaction,” and is not in accord with the other 
authorities,” or with what is believed to be the 
ccrrect rule as to counterclaims in tort cases.” 


V. Tort COUNTERCLAIMS THAT ARE NOT PER- 
MITTED. 


In a majority of the cases where the tort did 
not arise out of a business or commercial trans- 
action the right to set up the cause of action aris- 
ing therefrom as a counterclaim has been denied. 
The cases may be grouped under two general 
heads: 1. Cases arising in States where the 
statute is construed to authorize tort counter- 
claims only when the tort is one arising out of a 
business or commercial transaction. Thus in In- 
diana and South Carolina it has been held that 
a railway company, when sued for the negligent 
killing of animals on the right of way, cannot, 
after denying negligence, set up, by way of 
counterclaim, injury to the engine caused by the 
alleged illegal’ presence of the animals on the 
track.* 

2. Cases where the character of the action is 
such that it can never be said, in a legal sense, 
that the cause of action set forth in the counter- 
claim arises out of the same transaction or is con- 
nected with the subject of the action. 

Under this general heading may be grouped all 
those cases where the counterclaim seeks, in effect, 
to bring a cross action in tort by setting up a 
cause of action in tort in no way connected legally 
with the cause of action set forth in the com- 
plaint. 





has been overruled by the later New York cases. 
Neither decision, however, is necessarily incon- 


sistent with Murphy v. McQuade, supra. In 
Barhyte v. Hughes, defendant denied altogether 
the assault, and set up as a counterclaim an in- 
dependent prior assault not shown to be in any 
way connected. In Schnaderbeck v. Worth, de- 
fendant admitted that he made an assault upon 
the plaintiff for which he was liable, and thus 
sought to offset one legally independent tort by 
another such tort. See Heading VI, The Rule, 
infra. 

* Mogle v. Black, 5 Ohio C. C. 51; affirmed 
without opinion, 51 Ohio St. 582. 

* See note 55, infra. 

* See Heading VI, The Rule, infra. 

* Lake Shore Ry. Co. v. Van Auken (Ind.), 27 
N. E. R. 119; Ry. Co. v. Pierce, 95 Ind. 496; Sim- 
kins v. Ry. Co., 20 S. C. 258; note 11; see also, 
Tarwater v. Hannibal, etc., Ry. Co., 42 Mo. 193, 
where defendant failed to deny negligence. 








claim in an action for slander,” although the two 
may have occurred simultaneously.“ Another 
trespass cannot be set up as a counterclaim in an 
action for trespass," although one may be conse- 
quent upon the other.“ A trespass cannot form 
the basis of a counterclaim in an action for eject- 
ment.“ Damages due to obstructing a highway 
cannot be counterclaimed in an action for tres- 
pass.“* The conversion of property by plaintiff is 
not a proper subject of counterclaim in an action 
for conversion.” Nor can a defendant, when sued 
in replevin for the possession of certain cattle, set 
wp, by way of counterclaim, a demand for dam- 
ages for the injury done by the cattle to his prop- 
erty.” A cause of action in replevin cannot be 
set up as a counterclaim in an action of replevin.“ 
In ‘a suit for trespass in cutting timber it is not 
allowable to counterclaim damages due to plain- 
tiff's raising a mill dam and thus backing water 
onto defendant's estate.“ Nor can a party sued 
for maintaining an obstruction interfering with 
the free flow of water from plaintiff's land base a 
counterclaim upon a _ similar obstruction main- 
tained by plaintiff.“ A counterclaim for malicious 
prosecution cannot be set up in an action for 
malicious prosecution.” A cause of action for 
maliciously prosecuting a previous action for the 
same cause is not a proper counterclaim in an ac- 
tion for conversion.” Of course, there can be no 
counterclaim for maliciously prosecuting the par- 
ticular action.” A cause of action for false repre- 
sentations cannot be counterclaimed in an action 
for malicious prosecution.” The keeper of a 
prison, when sued by a prison attendant for as- 
sault and battery, cannot counterclaim a demand 
for damages due to plaintiff's negligence in allow- 
ing prisoners to escape.“ Nor can a libel or 





*® Fellerman v. Dolan, 7 Abb. Pr. 395. 

“ Sheehan v. Pierce, 23 N. Y. S. 1119. 

“Marks v. Tomkins (Utah), 27 Pac. Rep. 6; 
Lovejoy v. Robinson, 8 Ind. 399. 

“” Shelly v. Vandorsholl, 23 Ind. 543. 

“Wigmore v. Buell (Cal.), 47 Pac. Rep. 927. 

“ Hall v. Werney, 46 N. Y. S. 33, 35. 

* Askins v. Hearns, 3 Abb. Pr. 184; Smith v. 
Bates (Tex.), 27 S. W. R. 1044; Brown v. Buck- 
ingham, 21 How. Pr. 190. 

“ Rudi v. Lang, 12 Ohio C. C. 529. 

“ Lovensohn v. Ward, 45 Cal. 8. 

* Bazemore v. Bridgers (N. C.), 10 S. E. R. 888. 

*” Street v. Andrews (N. C.), 20 S. E. R. 450. 

Noonan v. Orton, 30 Wis. 356. 
Allen vy. Coates (Minn.), 11 N. W. R. 132. 

* Noonan vy. Orton, 30 Wis. 356; Forke v. 
Homan (Tex.), 39 S. W. R. 210. 

* Rothschild v. Whitman, 10 N. Y. S. 427; 132 
N. Y. 472. 

* Ward v. Blackwood (Ark.), 3 S. W. R. 624. 
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slander form the basis of a counterclaim in an 
action for assault and battery.” In an action to 
recover money obtained under duress defendant 
cannot set up as a counterclaim a cause of action 
for the debauching of his daughter.” 


VI. Tue RULE. 


It cannot be said that there is any thoroughly 
established rule by which the permissibility of tort 
counterclaims in tort actions is tested. The courts 
appear generally to have been guided by what 
seemed to be right in the particular case. But in 
the States where tort counterclaims are not limited 
merely to torts arising out of business or commer- 
cial transactions, the following distinction seems 
to have been generally observed: 

Tort counterclaims have been allowed in tort 
actions, where the issues framed by the complaint 
and counterclaim go to determining which party 
is to blame for a tort, the defendant denying 
any fault on his part, and alleging that plaintiff is 
the guilty party; in other words, cases where only 
one party can have a valid cause of action against 
the other, and where all the proof necessary to es- 
tablish defendant's alleged cause of action, except 
on the question of damages, will be given in sus- 
taining the allegations of the answer, whether 
there is a counterclaim or not. 

But tort counterclaims have not been permitted 
in tort actions, where each party may thave a valid 
cause of action against the other, and where the 
effect of the counterclaim, if allowed, would be to 
offset one separate, independent tort by another 
such tort, and require the trial of an entirely new 
issue. 
not regarded as having any legal connection. 

To illustrate: In an action for assault and bat- 
tery, where the defense is self-defense and that 
plaintiff was the aggressor,” in an action for 
fraudulently using a trade-mark, where the de- 
fense is that the trade-mark is defendant's property 
and that plaintiff is the offending party,” in an 
action for a collision due to negligence, where 
the defense is that the collision was caused by the 
plaintiff's negligence, defendant being free from 
fault — in all these, and cases of a like char- 
acter, the complaint, answer and counterclaim go 
to the point of determining which party is to blame 
for the injury done; the defendant alleging facts 
which, if true, establish his defense, and at the 


In such case the two causes of action are 


* Macdougall v. Maguire, 35 Cal. 274; Hart v. 
Davis, 21 Tex. 411. But see Mogle v. Black, note 
35, Supra. 

* Heckman v. Swartz, 55 Wis. 173. 

* See note 34. 

* See note 26. 

* See notes 32-33. 





same time his right to recover against the plain- 
tiff.” If the facts set forth in the answer and 
counterclaim in such case are true, defendant is in 
no way at fault." Why should the injured party 
in such case be compelled to resort to a separate 
action to obtain his affirmative relief against the 
party at fault, when all the proof necessary to 
establish this right of action, except that relating 
to the extent of the damages, must be given in 
sustaining the allegations of the answer, whether 
there is a counterclaim or not?™ In all of this 
class of cases no more than one of the parties can 
have a valid cause of action against the other, and 
the case is clearly distinguishable from cases (like 
given under Heading V, 2), where each 
party may have a valid cause of action against the 
other, and the attempt is made to offset one sep- 
arate and legally independent tort by another such 
tort.“ Moreover, such counterclaims 
above indicated tend to impair or defeat the plain- 
tiff's right to relief,* while a counterclaim that 
seeks to offset one independent tort by another 
does not. 

The reason why tort counterclaims that are in 
the nature of cross actions in tort are not per- 
mitted is most concisely stated in Hart v. Davis,” 
as follows: “It would permit one who was slan- 
dered to seek redress by an assault, instead of a 
suit, provided the could establish that he had im- 
posed no greater injury upon the assaulted than 
had been done to him by the slander.” Counter- 
claims for slander in actions for slander, counter- 


those 


as those 


claims for conversion in actions for conversion, 
counterclaims for trespass in actions for trespass, 
counterclaims for malicious prosecution in actions 
for malicious prosecution — in all these, and cases 
of a like character, each party may have a valid 
cause of action against the other, both parties 
may be at fault and each entitled to recover, since 
the one tort did not justify the other;.new proof 
would be required in showing plaintiff's tort, that 
would not be given under the answer in the case, 
an essentially new and independent issue would 
have to be tried, and the counterclaim, if allowed, 
would inequitably permit a party, who was him- 
self at fault to take advantage of an action he had 
not brought to set off plaintiff's independent tort 
against his own tort; besides, as the Texas court 
says, encouraging parties to seek redress for a tort 
by committing another tort, instead of resorting 


© Xenia Bank v. Lea, 7 Abb. Pr. 372, quoted in 
note 16. 

* McArthur v. Green Bay & Miss. Canal Co., 
34 Wis. 139. 

"Glen Mfg. Co. v. Hall, 61 N. Y. 226, 236. 

® Sheehan vy. Pierce, 23 N. Y. S. 1119, 1122. 

* See note 23. 





* 21 Tex. 411. 
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The distinction 
thus indicated seems to be clear, certain and equi- 
table. 


to the courts for satisfaction. 
It has been made by some of the cases,” 
observed by nearly all of them, and is the only 
theory on which the cases on the subject can be 
reconciled. W. W. ALLEN. 
Maptson, Wis., July, 1808. 

Meta Oe eT ES 


THE STATUS OF A BANKRUPT PEER. 


- announcement of the lord chancellor in 
the house of lords on Thursday in last week, 
when, in purswance of the Bankruptcy Act, 1871, 
his lordship acquainted the house that the Earl of 
Rosslyn had been adjudicated a bankrupt, proves 
that we have advanced far from the time when the 
pretensions of each house of parliament to set 
itself above the law were successfully maintained. 
One of the most obnoxious of parliamentary privi- 
leges was the immunity from arrest for debt and 
for misdemeanor and from civil suits which was 
enjoyed not only by members of both houses, but 
also by their servants during the session of par- 
liament, and for forty days before and after. An 
enormous amount of fraud was thus sheltered, and 
tradesmen complained bitterly that in the case of a 
large class of their customers they had no legal 
method of enforcing their debts. 

These abuses have now happily been rectified. 
The status, however, of a peer who has been de- 
clared bankrupt is highly anomalous. A debtor, 
adjudged bankrupt, is, by the Bankruptcy Act, 
1883, sec. 32, disqualified from sitting or voting in 
the house of lords, or on any committee thereof, 
or being elected a peer of Scotland or Ireland, to 
sit and vote in the house of lords, though the dis- 
qualification can be removed if the adjudication is 
annulled or if the bankrupt obtains his discharge 
with a certificate that the bankruptcy was caused 
by misfortune and not by misconduct. 

The effect of bankruptcy on the status of a peer 
adjudicated bankrupt differs in the cases of Eng- 
lish, of Scotch and of Irish peers with seats in the 
house of lords. The disqualification ceases when 
a bankruptcy has been annulled. An English peer, 
whenever his bankruptcy is determined, resumes 
his former status as a member of the house of 
lords. The seat, however, of a Scotch representa- 
tive peer is vacated unless his bankruptcy is an- 
nulled within a year, and an Irish representative 
peer is subject to a similar condition on becoming 
bankrupt. The punishment of a Scotch repre- 
sentative peer is accordingly heavier in the case 
of bankruptcy than the punishment of an English 
peer, and lighter than the punishment of an Irish 





“Sheehan v. Pierce, supra; Rothschild v. Whit- 
man, 132 N. Y. 472, 476; Xenia Bank v. Lea, 7 
Abb. Pr. 372, 391, quoted in note 16. 








peer, since Scotch representative peers are only 
elected for one parliament, whereas Irish repre- 
sentative peers are elected for life. 

Apart from these differences in the penalties for 
the same offense, the status of a bankrupt peer is 
one of the most glaring constitutional anomalies. 
Although for some purposes he ceases to be a 
peer, he does not become a commoner. A dis- 
qualified peer is not deprived of his privileges of 
peerage, such as trial before his peers on a charge 
of treason or felony, although he is no longer a 
lord of parliament; while, on the other hand, his 
peerage precludes him from being elected to sit 
in the house of commons or from voting at an 
election to a seat in that assembly. — Law Times 
(London). 





THE SALE OF A GOODWILL. 

MHE decision of the house of lords in Trego v. 

Hunt (65 Law J. Rep. Chance. 1) established 
finally, after a good deal of conflicting authority 
on the subject, that where a person has been taken 
into partnership on the terms that on the ,expira- 
tion of the partnership the goodwill of the busi- 
ness shall belong to the other partner, such a 
person may be restrained by injunction from can- 
vassing customers of the old firm to deal with him 
after the dissolution. Apparently, however, that 
is almost the only thing he may not do; at all 
events, it is well settled at present that he may do 
many other things which appear to laymen, at any 
rate, to go a good deal further than the mere 
solicitation of custom. He may set up the same 
trade next door, or immediately opposite to the 
old place of business; he may advertise the fact to 
the general public, and if customers of the old firm 
come to him of their own accord he cannot be 
restrained from dealing with them, though Sir 
George Jessel once held that he could. Trego v. 
Hunt was not the case of a sale; but a fortiori the 
same principles govern the sale of a goodwill by 
one partner to another on a dissolution, and in 
such a case the rule may be upheld on the ground 
that a man may not derogate from his own grant. 
Sut even then the circumstances under which the 
sale takes place may modify the rights of the par- 
ties. An express sale of a goodwill on a dissolu- 
tion seems clearly to be governed by Trego v. 
Hunt; in such a case the former partner cannot 
solicit customers of the old firm. The same re- 
sult may follow when there is no express mention 
of the goodwill, as in Jennings v. Jennings (67 
Law J. Rep. Chance. 190), where an action be- 
tween two partners was compromised on terms 
which included an agreement that the defendant 
should retain “the assets” of the business. Here 
the agreement was held to create the relations of 
vendor and purchaser between the parties, and to 
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constitute a sale of the goodwill as part of the 
assets, though not specifically mentioned. Conse- 
quently the vendor, being subject to the ordinary 
obligations of a vendor, could not canvass former 
customers without derogating from his grant. But 
where a sale is ordered by the court on a dissolu- 
tion, a clause is inserted reserving to the former 
partners the right to carry on the business. In 
such a case there seems ito be ground for saying 
that the parties interested are not to be treated as 
vendors, and that they might have the right to 
canvass former customers; and it has been sug- 
gested that a compulsory sale by order of the 
court is analogous to the sale of a business by a 
trustee in bankruptcy, in which case it is clear 
that the purchaser from the trustee could not re- 
strain the bankrupt from canvassing customers. 
Trego v. Hunt shows that the right to set up a 
similar business does not necessarily carry with it 
the right to solicit customers of the old business; 
but it cannot be said to leave the law in a satis- 
factory condition. In the case of a very special 
business the right to solicit might be all-import- 
ant, while in many ordinary businesses it would be 
comparatively immaterial.— Law Journal (Lon- 
don). 


COUNTRY LAWYERS. 

rT) REAT lawyers do not come from such 
places as Hominy Hill,” was the remark 
made by a Republican politician in March, 1885, 
immediately after the nomination of Senator Gar- 
land to be attorney-general. “ Great lawyers are 
to be found only in Boston, New York, Philadel- 
phia, Chicago, St. Louis and other cities of con- 
siderable size and extensive business interests. 
They do not come from places like Hominy Hill, 
which would never be heard of but for the eleva- 
tion of some obscure man to a position in either 
house of congress,” continued the partisan critic. 
This statement was recently repeated to Senator 
Davis, of Minnesota, in his quiet literary den, and 
the distinguished lawyer and statesman said: 
“That is untrue, and it is the language of non- 
sense. In the first place, Senator Garland is one 
of the ablest constitutional lawyers which this 
country has produced in a generation. He was 
one of the greatest of the southern senators, and 
he was a great attorney-general, too. I have no 
patience with any such sneers as that at the coun- 
try lawyer. As a matter of fact, many a city law- 
yer who is supposed by his clients and by the 
general public, as well as by himself, to be a very 
great lawyer, has gone into the country districts 
of his State to try a case where he would have a 
country lawyer pitted against him, and has learned 
sometimes to his disgust, as well as to his sur- 
prise, that the country lawyer was a great deal 

more than a match for him upon every point. 





“T have had some experience of that sort as a 
city lawyer going out to meet with country law- 
yers, and I know what I am talking about when 
I say that some of the ablest legal lights of this 
country have come from obscure country towns. 
Of course, it is true that in smaller towns, where 
business is less favorable, the lawyers do not re- 
ceive large fees, because they are not retained in 
great cases, involving large amounts of money, 
but they are none the less studious and interested 
in their own advancement. Very often it happens 
that a lawyer who does not make more than $1,000 
to $2,000 per annum is busily engaged all the time 
in the study of law, and becomes so thoroughly 
posted upon every branch of law, so thoroughly 
versed in his reading of great precedents, that he 
is much better equipped for the management of 
important cases than a city lawyer who is always 
engaged in practice and does not have a sufficient 
amount of time to devote to reading. 

“For example, one of the greatest jurists the 
present generation has produced was the late 


Associate Justice Samuel F. Miller, who, when he f 
was appointed to his position upon the Supreme — 


Court by President Lincoln, in 1862, was a prac- 
ticing attorney in the little town of Keokuk, Iowa, 
at the foot of the Des Moines rapids of the Missis- 
sippi river. That is by no means an important 
city, and was as small a town then as it is now. 
“During his first 


justice of the Supreme Court of the territory of 
Dakota. 
related to him, and I have no hesitancy in saying 
that he is one of the ablest lawyers in this coun- 
try. 
and had spent a number of years in Yankton, N. 
D., and had become very learned in law. 

“ Moreover, I can tell you as a matter of fact 
that some of the greatest lawyers which have been 
produced by the Eastern States have come from 
country towns. Pennsylvania and New York have 
had in their country towns a great many lawyers 
of superior ability who would very readily and 
very easily outclass some of the more pretentious 
lawyers of the cities of New York and Philadel- 
phia. The same may be said of Massachusetts 
Connecticut and other New England States. 
can tell you at random and from memory the 


names of some of these great country lawyers, 


and you will readily recognize their names ané 
realize the truth of the statement which I have 
made. I want to repeat, however, that it makes 
me indignant to hear such a reflection as that 
which you have quoted upon the name of the lat 
Attorney-General Garland. He was a splendi( 
lawyer and in every sense a superior man. 

“One of the greatest country lawyers I evel 
knew was a man named Carpenter, who prac 
ticed many years ago in the little town of Beloit 





Wis. He afterwards became famous as a lawy 


administration President} 
Cleveland appointed Bartlett Tripp to be chieif 


I know Mr. Tripp intimately, and amf 


He was splendidly educated in New England > 
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and statesman, but he laid the foundation for his 
greatness and eminence while he was an obscure 
practitioner in an obscure town. Very soon after 
he moved to Milwaukee and was retained in some 
important cases, the name of Matt Carpenter being 
well known throughout the entire State of Wiscon- 
In a very few years he was elected to the 
United States senate, and immediately secured a 
national reputation as a lawyer and statesman. 
But. as I said before, the foundation of all his 
greatness was laid when he was a country lawyer. 

“ Then there was another country lawyer whose 
name became great in his day and generation, and 
who was the father of some very bright children. 
I refer to Daniel Cady, of New York. I forget 
the name of the little town in which he lived, but 
I recollect the story that a leading lawyer of New 
York city went to try a case against Daniel Cady 
and on his way stopped at Albany to borrow a few 
law books from Nicholas Hill, to whom he said 
that he was going up into the country to literally 
‘chew up a fellow named Cady.’ The New York 
city lawyer had apparently never heard of Cady 
before, and Mr. Hill quietly remarked: ‘I know 
something of that man Cady. When you get 
through with him stop in my office and tell me 
what kind of a man he is.’ The city lawyer re- 
turned one week later and informed Mr. Hill that 
he had just been defeated in an important case by 
that man Cady, who was the greatest lawyer he 
had ever met. 

“ Chief Justice Gibson, of Pennsylvania, was one 
of the greatest lawyers ever produced by the Key- 
stone State. He was also a country lawyer who, 
being an omnivorous reader and blessed with an 
excellent memory, became a phenomenon of legal 
leariing. He was a quiet, unpretentious man, who 
not only absorbed all the erudition of his profes- 
sion, but he was a thinker, and, consequently, a 
constructionist. He used to play a fiddle, and car- 
ried the instrument with him wherever he went. 
He told his friends that he solved many a knotty 
problem while scraping on the strings extemporiz- 
ing chords or melodies. He was a truly great 
man, albeit he was a country lawyer from a place 
no more pretentious than Hominy Hill, the home 
of Garland. 

“There was Nicholas Hill, of Albany, to whom 
liust referred. He originally lived at Little Falls, 
Herkimer county, N. Y. As a country lawyer he 
was a student, and when he branched out into a 
larger field his attainments commanded immediate 
attention. 

“ These are enough instances to cite to show you 
that the country lawyers are really learned men, 
and not a class to be sneered at by careless gos- 
sipers.”” 

It is really no wonder that Senator Davis indig- 
nantly resented the sneering allusion to country 
lawyers. He used to be one of that class himself. 
He spent several years in his country home in 


sin. 








Wisconsin studying law and reading omnivorously 
before he went to Minnesota and settled at St. 
Paul. He was a young man, full of ambition to 
shine in his profession, and his work was done as 
a master builder lays a strong foundation for a 
great superstructure. In a very short time after 
he hung out his shingle in St. Paul he made his 
mark. He was looked down upon as a country 
lawyer, but the old-timers soon found that Davis 
had been doing lots of quiet and effective prepar- 
atory work in his country office. He had not only 
studied law, but he had become a classical scholar. 
He had fitted himself for great affairs. 

Ignatius Donnelly, the erratic genius of Minne- 
sota, who is a very learned man, once said to me: 
“Senator Davis first mastered the English lan- 
guage. The average lawyer learns only enough of 
the language to express his views in some sort of 
a way; but Senator Davis took the entire English 
vocabulary and made it subservient to the calls of 
his will. Very little words sometimes express 
meanings vastly different from their vernacular 
syncnyms. Senator Davis has complete command 
of his own language, and very few men realize the 
importance and value of that acquirement.” 

Well, in time the country lawyer, Cushman K. 
Davis, attracted attention. Consequently he com- 
manded large fees. He became district attorney, 
governor of his State and United States senator. 
His years of study as a country lawyer made him 
an encyclopedia of constitutional and international 
law. He came into the senate as a quiet, unpre- 
tentious, modest man. When he delivered a 
speech eight years ago on the Nicaraguan Canal 
bill the older senators at once realized that no 
ordinary man was speaking. They listened. They 
crowded about him. They learned something. 
He said: ‘To issue bonds for this project is like 
taking a mortgage on an earthquake.” Senator 
Hoar, the distinguished chairman of the commit- 
tee on the judiciary, said: “ That man is a scholar 
and a man of unusual virility.” 

This Minnesota statesman is now regarded as 
the greatest authority in the senate on interna- 
tional law. For that reason he was made chair- 
man of the committee on foreign relations. And 
yet he was long a country lawyer. His own well- 
earned fame constitutes sufficient reason for his 
resentment of the sneers at country lawyers which 
are sometimes uttered. — Smith D. Fry, in the 
Springfield (Mass.) News. 


Legal Laughs. 


A Connecticut judge is reported to have in- 
structed a jury in the following language: ‘“ Gen- 
tlemen, you have heard the evidence. The indict- 
nient changes the prisoner with stealing a jackass. 
This offense seems to be becoming a common one. 
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The time has come when it must be stopped; 
otherwise, gentlemen, none of you will be safe.” 


A prisoner, an old offender, was tried at Ennis 
on the last day of the Assizes for county Clare, 
Ireland. He was charged with highway robbery, 
and was, to the surprise of the bench, acquitted. 
The chief baron thus intimated to the jury his 
view of the verdict. “ Is there,” he inquired, “ any 
other indictment against this tmmocent man?” 
“No, my lord,” was the reply. ‘ Then tell the 
gaoler not to let him loose till I get half an hour's 
start of him, for I’d rather not meet him on the 
road.” — Law Times (London). 





@Ahat the Law Decides. 


An officer of a foreign corporation which has no 
place of business in the State and has never done 
any business there is held, in Carstens v. Leidigh 
& H. L. Co. ({Wash.], 39 L. R. A. 548), when he 
wis only casually and temporarily in the State, not 
subject to service of process so as to give juris- 





diction to render judgment in personam against the 
corporation. 


The right to replevin goods fraudulently pur- 
chased, without tendering back a partial payment 
of the consideration, is sustained in John V. Far- 
well Co. v. Hilton ({C. C. E. D. Wis.], 39 L. R. 
A. 579), where the purchaser had realized from 
the sales more than the amount which he had 
paid 

Under a pewer given to a wife to appoint an- 
other trustee instead of the one named in a trust 
deed executed. by her husband for the benefit of 
the wife and her children, it is held, in Stearns vy. 
Fraleigh ({Fla.], 39 L. R. A. 705), that she may 
appoint the husband himself, if the former trustee 
resigns. 

On the abandonment of a pipe line the removal 
of the pipe by a natural gas company is sustained 
in Clements v. Philadelphia Co. ([Pa.], 39 L. R. 
A. 532), provided the right is exercised at the time 
and in the manner least harmful to the land owner 
and subject to payment for injury to growing 
grain or grass beyond the mere opening and fil!- 
ing of the trench. 


Insurance on wearing apparel, jewelry, etc., con- 
tained in a specified building is held, in British 
America Assurance Co. v. Miller ({Tex.], 39 L. R. 
A. 545), not to cover the property at another place 
where the family was temporarily staying, al- 
though they went there periodically, as the agent 
knew. 

The fact that a wire charged with a dangerous 
current of electricity fell and caused injury is 
held, in Snyder v. Wheeling Electrical Co. ([W. 
Va.], 39 L. R. A. 409), to make a prima facie 
prcsumption of negligence, but not a conclusive 





one, as the misfortune may have occurred from 
inevitable accident. 

The right to give warehouse receipts upon one’s 
own prcperty, in his own possession, to secure his 
own debt, is denied in Franklin Nat. Bank vy. 
Whitchead ([Ind.], 39 L. R. A. 725), even if he 
is a public warehouseman. 

A herd of sheep driven through the State not 
merely for transportation, but partially with the 
purpose of grazing and feeding them, is held, in 
Kelley v. Rhodes ([Wyo.], 39 L. R. A. 504), to be 
subject to taxation as personal property in transit. 

To publish that a debtor pleaded the statute of 
limitation, and to say that this is dishonest, is held, 
in Hellenbeck v. Hall ([Iowa], 39 L. R. A. 734), 
insufficient to constitute a libel. 


eee 


Legal Notes of Mertinence. 





Lord Russell of Killowen, years before he took 
silk, was sitting in court, when another barrister, 
leaning across the benches during the hearing of 
a trial for bigamy, whispered: “‘ Russell, what’s the 
extreme penalty for bigamy?” ‘ Two mothers- 
in-law,” replied Russell, without hesitation. 

At the annual commencement of Yale Univer- 
sity the honorary degree of doctor of laws was 
conferred upon William McKinley, president of 
the United States; Hon. Charles Andrews, ex-chief 
judge of the New York Court of Appeals, and 
Hon. Irving G. Vann, an associate judge of the 
same court. 

The Supreme Court of Ohio decided, in P. C. 
Cc. & St. L. Ry. Co. v. Volkert et al. 
Weekly Law Bulletin, 19), that legal services ren- 
dered by an attorney in the prosecution of a suit 
to judgment in the Court of Common Pleas, and 
a promise to perform further services if error pro- 
ceedings should be instituted in the Circuit or 
Supreme Court, constitute a valid consideration 
for an assignment of one-half of such judgment, 
and the contract is not champertous. 


(XXXX 


An application by Henry Steinway to the Su- 
preme Court for a mandamus to compel the ofn- 
cers and directors of Steinway & Sons, in which 
he is a shareholder, to permit him to examine and 
inspect certain books and papers other than the 
transfer books of the corporation, was denied at 
Special Term at New York, but a reversal of the 
order thas been directed by the First Appellate 
Division. The judge at Special Term concluded 
that the examination was desired solely for annoy- 
ing and oppressive purposes. It was shown in 


the application that there had been great diminu- 
tion in the amount of dividends declared by the 
corporation, which was but 5 per cent. in 18096, 
while previously, since 1883, with but one excep- 
tion, the dividends had never been less than 10 
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per cent., and they had at times been as high as 
18 or 20 per cent. The court holds, in an opinion 
by Justice Patterson, that the Supreme Court has 
the power to issue the writ as part of its general 
jurisdiction as successor of the Supreme Court of 
the cclony of New York, whose jurisdiction was 
substantially that of the King’s Bench in England. 
A stockholder, it was held, has a right to inspect 
the beoks and papers of a corporation where good 
and sufficient reason exists for the inspection, and 
the information required cannot be obtained in 
any other way. Justices O’Brien and McLaughlin 
concur with Justice Patterson, while Justice In- 
graham and Presiding Justice Van Brunt dissent, 
helding that the legislature having provided a 
method by which a stockholder can acquire such 
information, the right of the stockholder to re- 
quire the corporation to allow him to examine the 
books is confined to the provided by 
statute. 


remedy 


— ~ — 


on 


English Aotes. 
The Law Journal notes the fact that no fewer 
108 students called to the bar as a 
“ This,” 


Journal, “is the largest number for some consid- 


than were 


result of recent examinations. says the 
erable time. But the most noticeable feature of 
the list is that Lincoln’s Inn resumes, after a long 
lapse of years, the first place. As many as 41 of 
newly-called barristers belong to Lincoln’s 
The Inner Temple called 33, the Middle 


Temple 22, and Gray’s Inn 12. 


the 
Inn. 
The proportion of 
Oriental students is exceptionally large; the list 
includes no fewer than 26, of whom 15 belong to 
Lincoln’s Inn, 5 to the Middle Temple, 5 to Gray’s 
Inn, and only 1 to the Inner Temple.” 


the following to the 
London Law Journal: “ While looking up a ques- 
tion of law I stumbled across the following, which 
is published in the Code of Mississippi as a note 


A correspondent sends 


to the section abolishing dower and curtesy. It is 
called a ‘ Soliloquy of an Old Lawyer,’ and was 
probably extracted from a brief, for you can 


hardly imagine that the codifiers would thus have 
passed their time: ‘ Venerable relics of antiquity, 
you have come down to us from a former gen- 
eration. You have survived the wreck of empires 
and change of dynasties. Born away back in the 
womb of time, whereof the memory of man run- 
neth net to the contrary, you have outlived the 
War of Roses, 
torate, 


passed safely through the Protec- 


crossed the ocean, survived the great 
American Revolution, and rode out of the storm 
of the late war. Whatever attendants were absent 
from the bridal altar, you two, at least, were 
always there; and when the bride and groom 
mutually murmured, ‘ With all my worldly goods 


I thee endow,’ you, as priest and priestess, sealed 


twain blended into one, and when either fell, one 
of you administered the balm of consolation to 
the survivor. If pure religion and undefiled be to 
visit the fatherless and the widow in their afflic- 
tion, thy mission has been akin to it. Venerable 
priest and priestess of the common law, farewell! 
You have been pleasant in your lives, and in death 
have not been divided.’ ” 

Killowen Mr. Justice 
Mathew have joined the provisional committee of 
the Gladstone National Memorial. 


Lord Russell of and 


One of the jurymen who had been summoned to 
attend Mr. Justice Darling’s court on Tuesday 
sent a person in his employment to represent him, 
and upon the employer's name being called the 
employe answered to it, says the Law Journal. 
For doing this Mr. Justice Darling fined the em- 
ploye £5 for his contempt of court, and intimated 
that that fine was no indication of the penalty 
which would be inflicted upon his employer. His 
lordship said that it could not be permitted that 
persons who preferred their private business to 
the obligations cast upon them by law should send 
other persons to represent them who might not 
have the qualifications of jurymen. He had con- 
sulted with other judges, and the course he had 
taken and intended to take was by their advice 
and with their consent. 

Of the Workmen's Compensation Act, which 
went into effect on July Ist, the Law Times has 
this to say: ‘‘ Partly from the inherent difficulties 
of the subject, partly from the frequency of incor- 
poration by reference, partly from its running side 
by side with the Employers’ Liability Act, 1880, 
and partly from its having left so much to be de- 
termined by the statutory rules, which have only 
recently appeared, the statute will be found a more 
than ordinarily difficult one to interpret.” 

M. Rivier, professor of law in the University of 
Brussels, has been selected to arbitrate in the dif- 
ferences which have existed since 1892 between 
England and Russia regarding the seizure of 
Canadian seal-fishing boats by Russian men-of- 
war. 





Rotes of Recent American Decistons. 





Contracts — Failure of Consideration — Fraud— 
Rescission. — Where notes executed in payment of 
property agreed to be delivered under a contract 
induced by fraudulent representations are trans- 
ferred to a bona fide purchaser, a rescission of the 
contract thereafter made by the maker of the notes 
will not affect such indorsee, nor would he be 
affected by a subsequent breach of contract by 
the indorser. (Russ Lumber & Mill Co. v. Mus- 
cupiabe Land & Water Co. [Cal.], 52 Pac. Rep. 
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Deeds — Consideration — Vendor’s Lien. — 
Where two parties exchanged real estate, and one 
of them agreed, as a part of the consideration, to 
pay off a certain incumbrance on the land deeded 
by her, which she failed to do, and the other party 
was compelled to pay off said incumbrance, he 
may proceed against his grantee for the amount 
so paid, and enforce a vendor's lien therefor on 
the property conveyed by him. 
Downey [Ind.], 50 N. E. Rep. 79.) 


(Lowery v. 


Equity — Reformation of Instruments. — It be- 
ing admitted that the wife’s note and mortgage 
were intended as indemnity against her husband’s 
liabilities, the omission of his name from the in- 
dorsement on the note, stating the purpose for 
which it was made, will be reformed. (Heaton v. 
Ainley [Iowa], 74 N. W. Rep. 766.) 

Fraudulent Conveyances — Knowledge of 
Grantee.—Where a creditor, knowing that a debtor 
was disposing of his property with intention 
to defraud other creditors, not only secured his 
own claim, but purchased of the debtor in excess 
thereof, the sale is fraudulent as to the excess. 
(Morrell v. Sharp [Iowa], 74 N. W. Rep. 749.) 

Insurance — Classification of Property. — A fire 
insurance policy which classifies the property in- 
sured, and limits the amount of insurance on each 
class, is divisible, and may be valid as to one class 
and void as to another. (Johansen v. Home Fire 
Ins. Co. [Neb.], 74 N. W. Rep. 866.) 


Libel — Publication. — A written message, al- 
leged to be libelous, was delivered to defendant’s 
operator at New Ulm, and by him transmitted by 
sound over the wires to the operator at St. Paul, 
to be by him reduced to writing and delivered to 
the plaintiff. Held, that this constitutes a publica- 


tion of the libel. (Peterson v. Western Union Tel. 
Co. [Minn.], 74 N. W. Rep. 1022.) 


Landlord and Tenant — Title — Tide Lands. — 
A tenant who leases tide lands from the upland 
owner, and covenants to admit title in fee in his 
landlord, cannot afterwards dispute such title on 
the ground that the landlord was not in possession 
when the lease was executed, without showing a 
superior title in himself. (Tullis v. Tacoma Land 
Co. [Wash.], 52 Pac. Rep. 1017.) 

Married Women — Contracts— Alien Hus- 
bands. — A married woman, whose husband is an 
alien, and has never been in the United States, is 
liable on her personal contract. (Levi v. Marsha 
[N. Car.], 29 S. E. Rep. 832.) 


Mechanics’ Liens—Consent to Erection — 
When Implied. —1. Where vendors retained the 
deeds as security for the price, the fact that they 
were aware that a building was being constructed 
on the land, where they had nothing to do with 
the contract for its erection, did not give a person 
the right to a lien on the property for labor per- 





formed on the building during the time the deeds 
were withheld, under Pub. St., ch. 191, sec. 1, 
which provides that any person to whom a debt is 
due for labor performed by virtue of an agreement 
with, or by consent of, the owner, shall have a 
lien. 2. During the time a vendor was retaining 
the deeds as security for the price, a building com- 
pany, with the knowledge of vendee, engaged 
plaintiff to erect a building thereon for the ven- 
dee. Shortly before the building was completed 
the deeds were delivered to vendee and recorded, 
and plaintiff, with the knowledge and consent of 
the vendee, completed the building under the con- 
tract with the building company. Held, that the 
vendee thereby became a party to the entire con- 
tract, and plaintiff was entitled to a lien for all 
labor performed thereunder, except as to previ- 
ously existing rights of mortgagees and others. 
(Courtemanche v. Blackstone Valley St. Ry. Co., 
Supreme Judicial Court of Mass. Opinion deliv- 


ered Jan. 5, 1808.) 


Process — Exemption from Service. — A person 
is privileged from the service of a summons in an 
action in which the venue is laid in a county other 
than that of his residence, while necessarily and 
in good faith within such county, for the purpose 
of testifying as a witness in a cause. 


Nelson [Neb.], 74 N. W. Rep. 841.) 


(Mayer vy. 


Process — Witness — Privilege. — A non-resi- 
dent suitor or witness, who comes into this State 
for the sole purpose of attending the trial of a 
cause pending therein, as a party or witness, is 
privileged from service of civil process not only 
while coming to, returning from and attending 
upon the court, but for a reasonable time after the 
hearing to prepare for his return home. (Linton 
v. Cooper [Neb.], 74 N. W. Rep. 842.) 


Res Judicata — New Trial. — A judgment is con- 
clusive against all defenses which might have been 
set up before it was rendered, for the purposes of 
every subsequent suit between the same parties and 
their privies, whether founded on tthe same or a 
different cause of action. (Tucker v. Carr [R. I], 
4o Atl. Rep. 1.) 


Trial — Improper Remarks to Jury — Presump- 
tion. — Where a record shows that improper re- 
marks were made in his argument to the jury by 
the attorney of the prevailing party, but does not 
show whether the court reproved the attorney or 
directed the jury to disregard the remarks; nor is 
the evidence presented to the court for review, in 
such case a reviewing court is not warranted in 
reversing the judgment entered upon the verdict, 
however improper the remarks may have been. 
The presumption in such case is that the court 
performed its duty and that the evidence sustained 
the verdict. (Warder, Bushnell & Glessner Co. v. 





Jacobs [Ohio], 50 N. E. Rep. 97.) 
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